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On February 12, 2013, the Office of the General Counsel sent letters to counsel for the Republican

Party of Minnesota (“RPM"”) and to Steve Hutton seeking clarification of their initial responses. On March 4,
Sutton submittéd an additional letter, and, on March 8, 2013, counsel for RPM stated during a phone call that

RPM ‘would not respond further,

2

MUR 652] was deactivated in order to consider the relationship, if any, between that matter and the

forthcoming RR 12L-83. When RR 12L-23 was activated on Jan. 2, 2013, MUR 6521 was reactivated.

3

RPM’s Response to the Complaint in MUR 6521 contends that the allegations relate to transactions in

2006. As discussed below, the available information indicates that the earliest activity occurred in 2009.
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RESPONDENT: Republican Party of Minnesota and Bron Scherer in
his official capacity as Treasurer
RELEVANT STATUTES
and REGULATIONS: 2U.S.C. § 432(d)

2U.8.C § 434(b)
18 US.C. § 1001 _
11 C.F.R. § 104.3(a)-(b), (d)
11 C.F.R. § 102.9(c)
11 C.F.R. § 104.14(1)-(3)
11 C.F.R. § 104.11(8)-(b)
INTERNAL REPORTS CHECKED: Disclosure Reports
FEDERAL AGENCIES CHECKED: None
L INTRODUCTION
These matters involve overlapping allegations regarding debts that the Republican
Party of Minnesota (“RPM”) failed to timely disclose.
The MUR 6521 Complaint alleges that RPM and Anthony Sutton, its former treasurer
and chair: (1) knowingly and willfully violated 2 U.S.C. § 434(b)(8) and 11 C.F.R. §§

104.3(d), 104.11(a)-(b) by repeatedly failing to disclose debts totaling at least $415,211;

(2) knowingly and willfully. violated the conciliation agreement between the Commission and

RPM in MUR 5926 by failing to disclose the same debts; and (3) knowingly and willfully
violated 2 U.S.C. § 432(d), 11 C.F.R. §§ 102.9(c), 104.14(b)(1)-(3), and 18 U.S.C. § 1001 by
failing to maintain records of the debts of RPM and by filing materially false reports with the
Commission. The Complaint’s allegations are based largely on news articles reporting that
RPM held a December 30, 2011 news conference where RPM admitted that it had failed to
report $415,211 in debt. In response, RPM contends that the Commission previously

addressed the Complaint’s allegations in MUR 5926. And Sutton contends, among other
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things, that he was not treasurer during the period in question and.that any violations were not
knowing and willful.

In RR 12L-23, the Reports Analysis Division (“RAD”) referred RPM to. the Office of
General Counsel because RPM amended 30 monthly reports that it had filed originally from
2009-to 2011. Those amendments disclosed $41,671.92 in additional receipts, $151,345.07 in
additional disbursements, and $395,305.81 in additional debts that were not disclosed on the
original reports, for a total increased activity-of $588,322.88. RPM responded that the
amendments “speak for themselves,” were discovered in the course of an internal review, and
reflected “pfoblems inflicted on the party by others” — an apparent reference to Sutton.

It appears likely that thie same RPM internal review, conducted between early 2011
and early 2012, also resulted in the public disclosures that led to the Complaint in MUR 6521
and the amended reports that led to RR 12L-23. RPM’s responses to MUR 6521 and RR 12L-
23, however, do not make the connection. Instead, RPM asserts that the activity identified in
MUR 6521 was previously addressed in MUR. 5926 — which resolved allegations of
undisclosed debt from 2006. In contrast, RPM’s response to the notice of the RAD Referral
acknowledges the new violations, but does not make a.similar claim. RPM declined. our
invitation to clarify the debts at issue.

We recommend as to MUR 6521 that the Commission find reason to believe that RPM

- failed to disclose debts in violation of 2 U.S.C. § 434(b)(8) and 11 C.F.R. §§ 104.3(d),

104.11(a)-(b). In RR 12L.-83, we recommend that the Commission open a MUR, find reason
to believe that RPM violated 2 U.S.C. § 434(b)(8), and merge the newly-opened MUR with

MUR 6521.
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We further recommend that an investigation be conducted to confirm, among other
things, the extent to which the activity identified in the Complaint énd. the.activity disclosed in
RPM'’s amended reports are the same. activity or if some of the debts identified in the
Complaint are debts previously addressed by MUR 5926, as RPM contends.
An investigation may also clarify Sutton’s role, if any, in the alleged violations.
Because we currently have little information on this issue, we recommend that the
Commission take no action at this time with regard to Sutton.
II. BACKGROUND
RPM is the state committee for-the Republican Party in Minnesota and, therefore, it
maintains both state and federal accounts. Sutton was the RPM treasurer from May 2007 to
July 2009, and RPM chair from July 2009 to December 2011. During the last eight years,
RPM has repeatedly failed to accurately report its financial activity. !
A. Misreported. 2006 Debts — MUR 5926
On August 16, 2011, the Commission and RPM executed a conciliation agreement in
MUR 5926,* in which RPM acknowledged that it had “failed to disclose at least $994,319 in
outstanding debt to vendors during 2006 in violation of 2 U.S.C. § 434(b),” and it agreed to
“cease and desist from violating 2 U.S.C. §§ 434(b) and 441a(f) and 11 C.F.R. §§ 102.5(a)
and 106.7(f).” The scope of the violations to which RPM admitted in the conciliation
agreement was based in part on the Commission’s 437g audit, which analyzed the

Committee’s 2006 activities.

4 Conciliation Agreement.at'7, MUR 5926 (Aug. 16, 2011) (Republican Party of Minn.) (“CA™).

3 CA 191v.9, VII, MUR 5926. RPM also aéreed to pay a $170,000 civil penalty. /d. { V1.



a8 i e Y NS i oy T
o0

MUR 6521; RR 121.-83

(Republican Party of Minnesota, et al.)
First General Counsel’s Report

Page.5

B. Audit of 2007-2008 Activity

The Audit Division also audited RPM for the period 2007-2008. The audit revealed
that RPM understated: its 2007 receipts by $75,267; its 2007 disbursements by $71,446; and
its 2008 Year-End Report cash-on-hand by $1 74,2385 The Commission ultimately found
that the Committee corrected its misstatements through amended reports.’

C.  RPM’s 2011 Amendments to its 2009 and 2010 Reports

In the first half of 2011, RPM amended several of its 2009 and 2010 reports. These

amendments disclosed a total of $123,456.94 in previously undisclosed debts.®

Report Newly Disclosed Debts

Amended 2009 October Monthly Report $8.606.84
Amended 2009 November Monthly Report $11,596.86
Amended 2009 Year End Report $5,516.96
Amended 2010 February Monthly Repoit $3,000
Amended 2010 April Monthly Report ™ B $424.05
Amended 2010 May Montlily Report $4,142.88
Amended 2010 June Monthly Report $8,733.73
Amended 2010 July Monthly Report. $11,293.57
Amended 2010.August Monthly Repoit $1,314.84
Amended 2010 September Monthly Report $1,489.10
Amended 2010 October.Monthly Repoit . $32,215.25
Amended 2010 12 Day Pre-General Report $844.49
Amended 2010 30 Day. Post-General Report $26,766.16

' Amended 2010 Year-End Report $7,512.21

TOTAL: $123,456.94

Final Audit Report at 4 (Republican Party of Minn.) (Mar. 1,2011).
7 1d. at 5-7.
8 RR 12L-83 (Republican Party of Minn.), Aftach. 2.
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D. RPM’s News Conference and the MUR 6521 Complaint

On December 30, 2011, RPM held a news conference at which it described an internal
report indicating that it had approximately $2 million in debt, including $415,211 in
previously undisclosed debts.’ That same day, RPM’s treasurer resigned; a few weeks
earlier, Sutton had stepped down as RPM’s chair.'?

Relying primarily on news articles reporting these events, CREW filed its Complaint
in MUR 6521 nearly two weeks later on January 11, 2012. In addition to the newly revealed
debt, the Complaint cites reports that Sutton was “running wild” with RPM’s finances and hid
information about RPM’s financial state from the RPM executive committee, regulatory
agencies, and RPM’s own treasurer.!! Additionally, the Complaint cites RPM’s 2011
December Monthly Report, which states that RPM owed $542,005.12 in debts and
obligations as of November 30, 2011. On the basis of these facts, the Complaint alleges that

(1) RPM and Sutton knowingly and willfully failed to report RPM’s outstanding debts and.

? Compl. § 11, MUR 6521 (Jan. 11,2012).
10
Ex. 3).

Baird Helgeson, State GOP $2 Million in Debt, STAR TRIBUNE, Dec. 30, 2011 (attached to Compl. as

Id. The news articles reported that the “new information” disclosed at the press conference “showed a
party burning through cash far faster than jt was taking, | itiin as the former chairmdn [Suttgn] did not disclose
mouniains of debis to-party.leaders:” 1d. (émphasis added). Additionally,’ “Republican-éxedutive committee
members said lhey ‘had been fi ighting with’ Sution for monthis over the release of pirty financial irfformation” and
“they-were not:able to get somg docurients they needed until afi¢r Suton resigned.” Jd. Reportedly, Sutton
resxgncd “amid complaints of thé cscalsting debt.” Sez Megan Boldt, Minnesota ‘Republican Party.Debt Could
Top $2 Million, TWIN CITIES.COM, Det. 31, 2011 (attached to Compl as Ex.4). According to the media
reports, RPM executive committeé. member Pat.Anderson, who was rcpenedly a former §tate auditor, stated
“we knew we.were being lied t6" ‘and.that: Sutton was "runmng wild" with party firiances:and “hiding bills not
only from.the-cxecutive committee, but régulatory agencies, even the treasurer.” ‘Coipl.; Ex. 3, The
Committee’s treasurer af thé timé, David Sturrock,.who resigned the same day as thé ncws cont‘erc.ncc.
reportedly stated that “thic unreported obhgauons identified by the current financial réview weie not known'to
me.” /d. Sutton also released.a statemenit; saying he did.not regret spendinigrmoney to win coniro] of the
Legislature for the first time in 40 years, suggesting that at least some of the RPM’s $2 million in.debt-was
incurred for non-federal elections but not otherwise clarifying the $415,000 in undiscloséd debts. Id.
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obligations; (2) RPM and Sutton knowingly and willfully violated the MUR 5926
conciliation agreement; and (3) Sutton knowingly and willfully failed to maintain records of
RPM’s debts and obligations and filed materially false reports with the FEC.'2

RPM responded to ttie Complaint on February 2, 2012. RPM doés not contest that it
failed to disclose debts to the Commission. Rather, RPM asserts that the Commission already
considered all of the Complaint’s allegations in the course of MUR 5926 (which it
conciliated), and that RPM *“cannot be subjected to a second enforcement matter concerning
the same allegations.”'®* We.invited RPM to clarify whether the debts identified in the
December 2011 news conference were the 2006-election-cycle debts addressed in the MUR
5926 conciliation agreement and to identify what portion of the $415,211 in allegedly
undisclosed debits related to the 2006 election cycle.'* RPM declined to do so.

E. RPM’s 2012 Amendments to Its 2011 Reports

Subsequently, on February 24, 2012, RPM amended its 2011 reports to disclose-an
additional $271,848.87 in previously undisclosed debt. Of that amount, $92,863.13 is debt
that should have been reported in RPM’s 2009-2010 election cycle reports. The remaining

$178,985.74 is debt that was previously undisclosed from 2011."

12 Compl. 1§ 13-16, MUR. 6521.
13 RPM Resp. at 1-2, MUR 6521 (Feb. 2, 2012).

M Letter from Daniel A. Petalas, Associate General Counsel, FEC, to Thomas J. Josefiak, Counsel to

RPM (Feb. 12, 2013).
13 RR 12L-83, Attach. 2.
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_ Report Newly Disclosed Debts|

Amended 2011 February Monthly Report $32,941.59"°
Amended 2011 March Monthly Report $8,404.36
Amended 2011 April Monthly Report $4,354.09
‘Amended 2011 May Monthly Report $24,356.16
Amended 2011 June Monthly:Réport = $27,317.48
Amended 2011 July Monthly Report $2,961.34
Amended 2011 Augiist Monthly Report $5,535.85
Amended 2011 September Monthly Report $7,631.29
Amended 2011 October Monthly Report $8,646.82
Amended 2011 November Monthly Report $49.441.23 3
Amended 2011 December Monthly Report’ $7,395.53

' TOTAL $178,985.74

The exact relationship between the $271,848.87 in previously undisclosed debt RPM reported
on February 24, 2012, and the $415,211 inundisclosed debt RPM identified at the December
30, 2011 news conference is unclear.

F. RAD Referral 121.-83

On September 26, 2012, RAD referred RPM to OGC for enforcement, citing RPM’s
amendments in 2011 and 2012, which disclosed additional receipts of $41,671, additional
disbursements of $151,345, and additional debts of $395,305.81 7T RPM’s Response to the
referral states that its “amendments speak for themselves,” and also provides a limited

explanation of the amendments’ “background and context.”'® RPM noted that it was audited

16 The RAD Referral originally identified this figure as $125,804.80, see RR 12L-83 at 13, but noted that
some of this amount was in fact debts from 2010, see id. at 13, n. 1. It was later discovered that the $125,804.80
figure was eight cents too highi‘and should be $125,804.72. See Email from Deborah Chacona, Chief, FEC
Reports Analysis Division, to,Michaél Columbo (Apr. 30, 2013). The figure above, $32,941.59, is the amount
of newly disclosed debts:spécific to the period covered by the 2011 February Monthly Report. See Email from
Deborah Chacona, Chief.. FEC Reparts' Analysis Division, to Michael Columbo (Apr. 10, 2013).

n RR 12L.-83 at ]. The $395,305.81 figure has been revised downward by eight cents from the total
identified in the Referral in accord with the eight cent discrepancy in the 2010 debt amount identified by RAD
in RPM’s Amended 2011 February Monthly Report.

18 RPM Resp. at 1, RR 12L-83 (Nov. 30, 2012).
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by the Commission for the 2007-2008 period, and that since that period, it had “undergone
substantial leadership and staff tunover.” After listing the three successive chairs of RPM
that served from 2005 to the present, RPM noted that its current staff had worked with RAD
since January 2012 “to correct the filings of its predecessors.”'? Amendments to the 2010
and 2011 reports had already been filed in 2011, RPM pointed out, and in Febtuary 2012,
RPM amended.its 2011 reports. RPM emphasized that it undertook “lengthy and time-
intensive efforts to investigate, review, self-diagnose, and correct not only the Party’s FEC
filings, but also its underlying accounting books, records and other financial statements.”
RPM acknowledged that it “has suffered widely-reported financial mismanagement in recent
years,” but noted that this mismanagement was not the work of the current leadership and
staff, who instituted systems and controls to prevent a recurrence. And RPM noted that it.
continues to struggle with its significant debt.2’
III. ANALYSIS

A. MUR 6521

1. Alleged Reporting Violations

The Complaint’s first claim is that RPM and Sutton knowingly and willfully failed to

disclose debts and obligatiqns totaling at least $415,211 in violation of 2 U.S.C. § 434(b)(8)

and 11 C.F.R. §§ 104.3(d), 104.11(a)-(b).

19 Id. at2.
20 Id
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As the Complaint points out, on December 20, 2011, RPM disclosed in its Decémber
Monthly Report that it had a total of $542,005.12 in debts and obligations.2! Butten days
later, “[o]n December 30,2011, RPM held a news conférence . . . revéaling that [it] actually
has approximately $2,000,000.in debt, including $415,211 in debts that have never been
reported to the FEC.”?

Committees must include in their disclosure reports “the amount and nature of

outstanding debts and obligations owed by or to” them.> A committee must also

continuously report its debt and obligations until they are extinguished and do so “on separate
schedules together with a statement explaining the circumstances and conditions under which
each debt was incurted or extinguished.”?*

RPM argues that the alleged undisclosed debts identified in the Complaint were
addressed by the Commission in MUR 5926.% In that MUR, RPM was alleged to have,
underreported its debts to the Commission “[fjrom at least as early as May 2006 and
continuing through at least February 2007:% In the MUR 5926 conciliation agreement, RPM
agreed that it had “failed to disclose at least $994,319 in outstanding debt to vendors during

2006 in violation of 2 U.S.C. § 434(b).”2" Here, there is substantial evidence that the

2 Compl. § 10, MUR 6521,

2 Id. § 11; id., Exs. 3-4.

B 2 U.S.C. § 434(b)(8); see also 11 C.F.R. §§ 104.3(d) (same).

u 11 C.F.R. § 104.11(a)-(b).

B RPM Resp. at 1-2, MUR 6521.

% Compl. at 4-5, MUR 5926 (Republican Party of Minn.) (July 16, 2007).
2 CA Y1V.9, MUR 5926 (emphasis added).
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undisclosed debts RPM addressed in its news conference are from the petiod 2009 to 2011
and, therefore, were not resolved by the MUR.5926 conciliation agreement.

First, on January 5, 2012, just six days after the RPM news conference, RPM’s finance
director, Ron Huettl, informed its assigned RAD analyst that RPM had discovered unreported
debts dating back to 2009 and asked for guidance as to how to disclose this discovery.® The
proximity of this call to the news conference strongly suggests that the debts Huett] asked
about were the same debts discussed in the-news conference. After further communications,
RPM filed a Form 99 on. July 31, 2012, which stated in full:

Clerical and data entry errors were discovered in early 2011 going back to January of

2009 and amended monthly reports were filed in February 2011 to correct these

inadvertent errors; Additional errors were discovered upon the committee’s internal

Sinancidl review. in lgte- 20111 -and early 2012 and additional ariiendinents were ( iled in
February 2012 to correct those errors, as discussed with the reports analyst

The amended reports RPM filed in the first half of 2011 and February 2012 disclosed debts
totaling $395,305.81. This total is close to the $415,211 in undisclosed debts announced at
the news conference, suggesting that they may, at least in part, be the same debts. >

Furthermore, RPM’s Form. 99 also links its amended 2011 disclosure reports to an “internal
financial review” RPM performed from late 2011 to early 2012, which was likely the same

internal review RPM discussed at the news conference that formed the basis of the Complaint.

% RR 12L-83 at 16.
» RR 12L-83 at 18 (emphiasis added).

% One incongruity — in addition to RPM’s assertion that the debts described at the news conference

relate to MUR 5926 — is that RPM stated at the news conference that the $415,211in debts af issue were

préviously undisclosed. Of the $395,305.81 in newly disclosed débts idetified in the RAD Referral,

$123,456.94 hiad been disclosed in amended reports filed before the néws ‘conference, This discrepancy further

Supports.our récoimmernidation that an investigation is warranted to bottér understand the debts at issue in M*' -2

6521.
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Second, Sutton’s Response and clarification letter also suggest that the previously
undisclosed debts identified by RPM in its news conference arose after the 2006 debts
addressed in MUR 5926. Although Sutton asserts in his clarification letter that he does not
know the dates-the debts were incurred or whether the debts were reportable to the
Commission,”! Sutton a-lso states that “any actions I took were made in my capacity as State
Chair of [RPM], and not acting individually.”*? Since Sutton served as state chair of RPM
from July 1, 2009, to December 4, 2011,>> his Response suggests that the debts at issue here
arose during that timeframe. And that suggestion is consistent with the fact RPM amended
many -of its 2009-2011 reports.to reflect previously unreported debt.

In addition, Sutton’s Response distinguishes between the allegations at issue here and
RPM’s “previous FEC issues,” for which it “hired an outside firm with. FEC compliance
expertise that worked with the Treasurer for the purpose of filing federal and state reports.”*
These previous issues were likely related either to (1) the 2006 debts addressed in MUR 5926,
which proceeded through the Commission’s enforcement process during Sutton’s tenure as
RPM’s treasurer and chair, or (2) the Commission’s audit of RPM for calendar years 2007 and

2008, which covered a period of time that overlapped with Sutton’s service as RPM’s

treasurer and which was resolved while Sutton was the chair of RPM. Either way, Sutton’s

n See Letter from Tony Sutton to Michael Columbo, Staff Attorney, FEC (Feb. 25, 2013) (“Sutton
Clarification™).
2 Sutton Resp. at 1 (Feb. S, 2012).

» Sutton Clarification at 1.

" Sutton Resp. at 1.
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characterization of reports filed after the “previous FEC issues” supports the inference that the
debts at issue in the present matter differ from those resolved in MUR 5926.

Moreover, according to Sutton, the debts discussed by RPM at its news conférence
include payments “revolving around the debts of the 2010 recount in the Minnesota
Govemor’s-race.” This further iridicates that the period of RPM’s internal financial review
that uncovered the undisclosed debts was not confined to 2006, the year of the debts at issue
in MUR 5926.

Third, and finally, the news articles submitted in support of the Complaint also
indicate that the undisclosed debts in question were incurred during Sutton’s term as chair
from 2009-2011. One article states that RPM released its internal report the same day as its
treasurer resigned and just a few weeks after Sutton resigned as party chair “amid mounting
pressure about party finances.”® (The treasurer’s term of service also roughly corresponded
to Sutton’s term of service as state chair.) And RPM executive committee members
reportedly said “they had been fighting with Sutton for months.over the release of party

financial information” and “were not able to get some documents they needed until after

Sutton resigned.” *’
3% Compl., Ex. 3, MUR 6521.

7 Id. Moreover, none-of the articles submitted in-support of the Complaint describe any mention of 2006

debts at the RPM news conference. To the contrary, the articles qiote Sutton as saying that he “did not regret
spending money to win control of the [anesota] Legislature for the first time in 40 years.” /d. In the 2010
elections, Republicans gained a majorlty in the Minnesota Senate for the first time in 38 years. Similarly,
RPM’s debts identified in the review also included the remaining porhon of the civil penalty it agreed to pay in
MUR 5926 as a result of the August 2011 conciliation agreement in that case, thus establishing that the period of
the review extended well past 2006 and included 2011. /d.

According to the other article attached to the Complaint, the “internal review” uncovered debts related
to a 2010 recount, suggesting that the review was not limited fo 2006 debts. Compl., Ex. 4, MUR 6521. The

PR
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Accordingly, the current record indicates that the alleged undisclosed debts identified
by RPM were likely not additional undisclosed 2006 debts that the Commission addressed in
MUR 5926, but rather were undisclosed debts RPM incurred between 2009 and 2011 and,
thus, beyond the scope of the MUR 5926 conciliation agreement. We therefore recommend
that in MUR 6521 the Commission find reason to believe that RPM and Bron Scherer in his
official capacity as treasurer violated 2 U.S.C. § 434(b) and 11 -C.F.R. §§ 104.3(d), 104.11(a)-
(b).3®

2, Alleged Violation of the MUR 5926 Conciliation Agreement

The Complaint also alleges that RPM and Sutton knowingly and willfully breached the
conciliation agreement in MUR 5926 by allegedly failing to accurately disclose RPM’s
debts.® In that agreement, which was executed on August 16, 2011, 0 RPM agreed to “cease

and desist from violating 2 U.S.C. §§ 434(b) and 441a(f) and 11 C.F.R. §§ 102.5(a) and

RPM internal review also discovered undisclosed credit card debt “incurred when Ron Carey chaired the party,”
which was through June 2009. /d. And “party leaders said they were working with election officials to correct
campaign finance reports dating back to 2009, which could resuit in fines at the state and federal levels.” 7d.
{emphasis added). This statement, which is corroborated by RPM’s contacts with RAD in 2012, further
establishes that the newly disclosed debts discussed at the RPM press conference do not predate 2009.

» The Complaint also alleges that RPM and Sutton knowingly and willfully violated these provisions.

Compl. { 14; MUR 6521. The Commission.may hold a committee treasurer personally liable for “knowingly
and willfully violat{ing] an obligation that the Act of regulations specifically impose on treasurers or where the
treasurer recklessly fajled to fulfill the dutles imposed by law, or wheie the treasurer bas intentionally deprived
himself or-hersclf of the operative facts giving rise to the violaiion.” See Statement of Policy Regarding
Treasurers Subject to Enforcement l’roceedmgs, 70 Fed. Reg. 3, 3-4 (Jan. 3, 2005). ‘Sutton was RPM’s treasurer
from March 19, 2007, lhrough July 9,2009. In his Response to the Complaint, Sutton suggesls Aanmong other
things, that-the alleged violations did not take place while he was RPM’s treasurer. Until we have further
informiation about the timing and circumstances of the. uridisclosed debt, including ihe dates of the: unreported
debts, and the reasons for RPM’s failure to report the debts, we recommend that the' Co_mmlss_lon take no action
at this time as to Sutton in his individual capacity or as to whether RPM's violation was knowing-and willful,

» Compl. § 14, MUR-6521. The respondents in the MUR 5926 conciliation agreement were the
Republican Party of Minncsota and David E. Sturrock in his official capacity as treasurér. Sturrock resigned the
same day as the RPM news conference — December 30, 2011, Sutton was not a respondent in MUR 5926.

o See Letter from Kasey Morgenheim, FEC Attorney, to Michael Toner, Counsel for RPM at 1, Attach.

(Aug. 17,2011).
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106.7(f)."*" Thus, if RPM committed new violations of these provisions after the effective
date of the agreement, the Commiission could conclude that RPM violated the cease and desist
clause of the agreement.*?

Although RPM has disclosed new debits that it failed to report in its August through
December 2011 reports, which post-date the conciliation agreement, the ¢ircumstances of its
discovery of these new debts is not clear. Because we recommend that the Commission find
reason to believe that RPM violated the Act by failing to properly disclose its debts and intend
to obtain more precise information about the timing, nature, and circumstances of the
undisclosed debts, we recommend that the Commission not make a finding at this time s to
the alleged breach of the conciliation agreement.

3. Sutton’s Alleged Failure {6 Maintain Records and Falsc Statements

The Complaint further alleges that Sutton, while serving as treasurer of RPM and
subsequently as its chair, “knowingly and willfully violated 2 U.S.C. § 432(d), 11 C.F.R.

§§ 102.9(c), 104.14[(b)](1)-(3) and 18 U.S.C. § 1001 by failing to maintain records of the

debts and obligations of [RPM] and by filing materially false reports with the” Commission.*?

As described above, a news article cited by the Complaint states that “reporting
discrepancies” existed when Sutton was treasurer and reports that Sutton refused to release
RPM financial information to Republican executive comimittee members, who claimed “that

they had not been able to get some of the documents they needed until after Sutton resigned

4 CA at 6, MUR 5926.

a The Commission may institute a civil action if it believes that a person has violated a post-probable

cause congciliation agreement. 2 U.S.C. § 437g(a)(5)(D).

? Compl. ] 16, MUR 6521.,

[
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[as ¢hair].”™* The article further states that an executive committee member accused Sutton of

“hiding bills.”*

In his Response, Sutton makes a number of arguments, including that (1) he undertook

his actions in his capacity as the chair of RPM and not in his individual capacity; (2) the

articles upon which the Complaint are based are not accurate or compléte; (3) RPM was not

required to disclose an unspecified portion of the undisclosed debts identified in the articles;

(4) the RPM official qﬁoted in the articles was biased against him; and (5) RPM staff,
including himself, spoke to RPM’s treasurer, who received daily finance reports.*® Also, in
his clarification to his Response, Sutton claimed to have no knowledge regarding the
$415,211 in unreported debt announced by RPM at.the news conference.*’

It is unclear at this point whether the financial mi-smanagement alleged in the
Complaint, if true, resulted from an RPM failure to preserve its records and. copies of reports
in violation of 2 U.S.C. §§ 432(d) and 11 C.F.R. §§ 102.9(c) and 104.14(b)(1)-(3). Even
assuming RPM failed to preserve its records and. copies of reports as required by those
provisions, it is further unclear whether these alleged failures occurred while Sutton was
RPM'’s treasurer. Accordingly, until we have further information about the timing and
circumstances of the undisclosed debt, including the dates of the unreported debts, and the

reasons for RPM’s failure to report the debts, we recommend that the Commission take no

4 Id, Ex.3.

A Id,Ex. 3.

4 Sutton Resp. at 1,

a7 Sutton Clarification at 1.
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action at this time as to the alleged violations of 2 U.S.C. § 432(d), 11 C.F.R. §§ 102.9(c),
104.14(1)-(3).

As to the allegation that Sutton violated 2 U.S.C. § 1001 by filing false reports with
the Commission, that provision is a criminal prohibition beyond the jurisdiction-of the
Commission to enforce, though in appropriate circumstances the Commission may refer
matters to the Department of Justice, However, as noted above, under the Act Sutton can be
held personally liable for misreporting under certain circumstances.

B. RAD Referral 121L.-83

On September 26, 2012, RAD referred RPM to OGC for potential violations of

2 US.C. § 434(b) and 11 C.F.R. § 104.3(a), (b), and (d). The referral arose from RPM’s 2011

and 2012 amendments to its reports. The amended reports disclosed additional receipts of
$41,671.92, additional disbursements of $151,345.07, and additional debts of $395,305.81.48

RPM does not deny that it failed to disclose the increased activity, nor does it-€xplain
how or why the activity was not disclosed (other than by acknowledging mismanagement by
former personnel).*’ As noted above, the alleged violations identified in the RAD Referral
may be directly related to the alleged violations in MUR 6521. But RPM’s Response to the
RAD Referral, submitted nearly ten months after its response to the Complaint in MUR 6521,
does not attempt to link the alleged violations in the RAD Referral to the allegations in MUR
6521 or, as it did in its Response to MUR 6521, assert that the Commission had already

resolved the allegations in MUR 5926.

a8 RR 12L-83 at I.

9 RPM Resp. at 1-2, RR 12L-83.

S
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To better understand the relationship between the activity described in the RAD
Referral and the activity described in the Complaint in MUR 6521, and the circumstances of
the non-disclosures, we recommend that thie Commission open a MUR, find reason to believe
that the Republican Party of Minnesota and Bron Scherer in his official capacity as tréasurer
violated 2 U.S.C. § 434(b), and merge the newly-opened MUR with MUR 6521.

IV. PROPOSED INVESTIGATION

An investigation would confirm whether the increased activity disclosed in RPM’s
amended reports listed in RR 12L.-83 includes.all of the undisclosed debts that formed the
basis of the Complaint in MUR 6521. If the Commission authorizes an investigation, we
intend to use informal means to quickly identify the debts at issue, determine if there is any’
relationship between these debts and the conciliated allegations in MUR 5926, ascertain. the
circumstances of RPM’s failure to disclose the debts, and return to the Commission with
further recommendations as to RPM .and Sutton. Although we would first seek information
voluntarily, we recommend that the Commission authorize the use of compulsory process,
including the issuance of appropriate interrogatories, document subpoenas, and deposition
subpoenas, if voluntary methods fail.

V. RECOMMENDATIONS
MUR 6521

1. Find reason to believe that the Republican Party of Minnesota and Bron Scherer in
his official capacity as treasurer violated 2 U.S.C. § 434(b)(8) and 11 C.F.R. §§ 104.3(d) and
104.11(a) and (b).

2. Take no action at this time regarding the allegation that. Anthony .G. Sutton

knowingly and willfully violated 2 U.S.C. § 434(b)(8) and 11 C.F.R. §§ 104.3(d) and
104.11(a) and (b).
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3. Take no action at this time regarding the allegation that Republican Party of
Minnesota and Bron Scherer in his official capacity as treasurer violated the conciliation
agreement in MUR 5926.

4. Take no action at this time regarding the allegation that Anthony G. Sutton in his
former capacity as treasurer violated the conciliation agreement in MUR 5926.

5. Take no action at this time with respect to allegations that Anthony G. Sutton in
his former official capacities.as treasurer and party chair knowingly and willfully violated,
2U.S.C. §432(d) and 11 C.F.R. §§ 102.9(c) and 104.14(b)(1)-(3).

RR 121.-83

6. With respect to RR 12L-83, open a MUR and merge the newly opened MUR with.
MUR 6521.

7. With respect to the increased activity described in RR 12L-83, find reason to
believe that the Republican Party of Minnesota and Bron Scherer in his official capacity as
treasurer violated 2 U.S.C. § 434(b).

MUR 6521 and RR121.-23
9. Authorize the use of compulsory process. :

10. Approve the attached Factual and Legal Analyses.

11. Approve the appropriate letters. : i

Anthony Herman
General Counsel

Dai¥ll A Pleatas

Associate General Counsel
for Enforcement

os/oz{|3 BY:
Date ! !
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